(AN. 19 39= DE?C,/9 


: THE 
: aN INSURANCE LAW JOURNAL 


ge ee. | ESTABLISHED 1872 


Advance Digest of Full-Text Decisions 
currently reported in the 
CCH INSURANCE LAW REPORTING SERVICE 


Fire and Casualty @ Negligence @ Life, Health and Accident @ Automobile 


January 3, 1939 
INTRODUCING 
the new 
INSURANCE LAW JOURNAL 


This is the first issue of the mew Insurance Law 
Journal -- new in treatment, publishing plan, format 
and frequency of issue -- designed to bring you the 
latest in current insurance cases more rapidly than 
ever before. 

Each weekly issue will feature concise yet com- 
plete digests of the most recent insurance decisions, 
reported immediately in full text for insertion in the 
appropriate selective of the Insurance Law Reporting 
Service at the paragraph numbers following the 
digests of this Journal. 


FIRE AND CASUALTY 


Rioting.—The mere act of defacing property does not con- 
stitute a “riot” within the meaning of a riot clause in a 
property-insurance policy. Here the damage was done 
stealthily and there was no intent to resist constituted 
authority or to overcome the protests of the owner of the 
property. (Ill. Supreme Ct.).. . ff 300,004. 

Robbery.—Plaintiff, having a policy indemnifying him against 
loss by robbery, reported a robbery to the insurer imme- 
diately after it occurred. However, it was not until eight 
months thereafter that he notified the insurer that the prop- 
erty had been taken while he was rendered unconscious by 
the administration of a drug. It was held that the plaintiff 
was unable to recover as, after the long delay, he was 
unable to prove the robbery by direct and affirmative evi- 
dence. (Wis. Supreme Ct.)...{ 300,001. 

Burden of Proof.—The burden of proof as to forfeiture is 
always upon the insurer when suit is brought on the con- 
tract. However, this burden shifts when the insured ad- 
mits non-compliance with some essential provision of the 
policy. (S. C. Supreme Ct.).. .f 300,002. 


Selection of Appraisers——The Minnesota statutes provide that 
where there is a dispute as to the amount of loss, the issue 
raised may be determined by an appraisal. It is provided 
that the parties shall each select an appraiser within 15 
days after the statement of loss has been rendered. Com- 
pliance with the statutes is made when the selection of an 
appraiser is made within the stipulated period, even though 
notice of the ‘selection is not served to the other party 
within that period. (Minn. Supreme Ct.)...{ 300,003. 

Implied Waiver.—The admission of liability under a policy, 
coupled with a request for proof of loss, was held to 
amount to a waiver by an insurer of contract provisions 


with which the insured had not complied. (Iowa Supreme 
Ct.).. .§ 300,005. 
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FIRE AND CASUALTY—continued 

Special Appearance by Insurer.—In defending an action in 
two counts brought by one who had suffered loss through 
the negligence of the insured, the insurer entered a special 
appearance and moved for dismissal. The attack, how- 
ever, was directed to only the first count. In overruling 
the special appearance and motion to dismiss, it was held 
that the Iowa statute contemplates a special appearance to 
an entire action and not to a part of it. (Iowa Supreme 


Ct.). . .§ 300,006. 


NEGLIGENCE 
(Other Than Automobile) 


Landlord and Tenant.—Winter’s ice and snow causes many 
injuries and takes much money out of negligent landlord’s 
pockets. The owner of a three-story building was held 
liable to a second-floor tenant for injuries sustained in a 
fall on ice which accumulated on the piazza on that floor. 
The third-story was untenanted and water had leaked 
down from a defective piazza on that floor. (Mass. Su- 
preme Jud. Ct.) §400,003....A janitor’s knowledge of de- 
fects in a common stairway was held imputable to the 
owner of an apartment building when the defect caused an 
injury to one of the tenants. The defects were not in 
existence at the time that the injured party became a 
tenant. (Mass. Supreme Jud. Ct.)...{ 400,001. 


Attorneys.—An action for negligence against attorneys for 
mishandling litigation failed where there was no evidence of 
fraud or conspiracy on the part of the attorneys. (Ala. 
Supreme Ct.). . .] 400,016. 


Hole in Pavement.—A person injured when his bicycle drops 
into a water-filled hole in a pavement is entitled to recover 
from the city. In the exercise of ordinary care, a person 
could not be expected to see such a hole. (S. C. Supreme 


Ct.). . .§ 400,009. 


Defective Riveting Hammer.—A plaintiff who suffered the loss 
of an eye when struck by a fragment from a riveting ham- 
mer was not allowed to recover from the seller because 
the injury was not the natural and probable result of a 
breach of warranty of soundness. (S. C. Supreme Ct.) 


{| 400,008. 


Sidewalks.— Knowledge of defects in sidewalks does not pre- 
clude recovery for injuries received from them. The mere 
fact that a plaintiff knew of a defective condition in the 
sidewalk and nevertheless elected to use the walk, did not 
render her guilty of contributory negligence as a matter of 
law. (S. C. Supreme Ct.) {400,007....In another case 
where a plaintiff was injured through slipping on ice cover- 
ing a rut in an intersection crosswalk, the plaintiff's con- 
tributory negligence was held to be for the jury where 
he was familiar with the walk and the particular defective 
condition which caused his injury. (Mass. Supreme Jud. 
Ct.) 400,002... . The question of the plaintiff's contributory 
negligence in a case where she fell over the cap of a water 
shut-off pipe located near the edge of a sidewalk was also 
held to be for the jury even though the plaintiff knew 
of the location and condition of the cap and was mo- 
mentarily forgetful. (N. H. Supreme Ct.). . . 400,005. 


Dark Passageway.—A thirteen year old girl slipped and fell in 
a pool of water in a dark, narrow passageway. She had 
entered the passageway from brilliant sunshine. Whether 
or not she was guilty of contributory negligence in not 


seeing the pool was held to be a question for the jury. 
(Cal. App. Ct.). ..7 400,012. 


Attractive Nuisance.—The doctrine of attractive nuisance has 
its limitations. Where a boy was killed by coming in con- 
tact with a high tension electric wire at the top of a pole, 
the doctrine was held inapplicable. The lad had climbed 
the pole in order to connect a wire to the top to furnish 

_ power to a transient picture show on the other side of the 

‘oad; The court held that the boy was a trespasser and 

$+ ‘was not acting under a childish impulse. (U. S. C. C. A, 
5tit°C.). . J 400,006. 


Charitable Hospitals.—-The conduct of a county hospital, being 
a governmental function, can lead to no liability on the part™® 
of a county for injuries received by patients. Where a 
patient died after having been operated on for appendicitis, 
the cause of the death being a fall from a hospital bed 
while under an anesthetic, the county was held not to be 
liable. (Ala. Supreme Ct.).. . 400,004. 


Government Agencies or Instrumentalities.—The fact that the 
defendant in a negligence action is a superintendent of 
public works does not relieve him from personal liability 
for flooding the property of another. In such a case, the 
defendant does not have the right to bring in third parties 
whom he alleges to have been the ones causing the injury, 
as the plaintiff elected to sue the defendant and not third 
parties. (N. Y. Supreme Ct.) 7 400,014....An agency which 
exercises governmental powers under authority of statute 
is not necessarily such an agent of the state as to compel 
a person injured to bring his action against the state. If 
the performance of the agency’s functions is not so closely 
allied to the state’s activities as to make its work a part of 
the work carried on by the state, the latter need not be 
made defendant. (N. Y. Supreme Ct.)...{ 400,013. 


Res Ipsa Loquitur.—An employee of a hospital was injured 
when a hospital elevator dropped from the third floor to 
the basement. The employee, in seeking recovery, alleged 
that a wire cable supporting the elevator cage broke. 
However, there was no proof of any defect in the cable, 
and it could not be said that the hospital management 
knew, or should have known, of the defect when its char- 
acter was utterly unknown. (Tenn. Supreme Ct.) 
.. . 400,017. 


Telegrams.—Where a plaintiff was directly damaged as a re- 
sult of an alteration of a telegraphic message conveyed 
by the defendant he was permitted to recover. A law- 
suit was dismissed as a result of the alteration of the 


message. (S. C. Supreme Ct.)...9 400,011. 


Railroad Trains.——A Utah statute requiring railroads to fence 
their right-of-way when their tracks pass through lands 
owned and improved by private owners does not require a 
railroad to maintain fences when its tracks pass along side 
of, but not through, lands privately owned. A cattle- 
owner’s complaint based upon the statute was dismissed as 
insufficient, (Utah Supreme Ct.) ¥ 400,015....A person who 
climbs over a coupler between two cars when he knows 
there is an engine at the head of the cars is guilty of negli- 
gence and cannot recover for injuries he receives. (Wis. 
Supreme Ct.)...{ 400,010. 


Electrocution.—A minor, playing in a parish playground as 
an invitee of the owner, climbed a pole supporting high 
tension wires and received a shock causing his death, The 
defendant company maintained the pole in the playground 
with the consent of the owner. Beginning about two feet 
from the ground, the pole had spikes on each side for use 
in climbing. It was ruled that the presence of the pole 
in the playground was not the cause of his death. The 
defendant’s wires were not a source of danger to anyone 
in the playground. The death of the minor was the direct 
result of his unauthorized presence upon the pole. (Mass. 


Supreme Jud. Ct.)... 400,019. 


Malpractice.—Plaintiff sued for the breaking of a needle in- 
jected in him for the purpose of administering an anaesthe- 
tic preparatory to the removal of his tonsils. The negligence 
attempted to be shown was that probing for the needle 
was useless because the needle would probably be imme- 
diately sucked into the walls of a muscle, requiring an 
operation from the exterior through the neck line in order 
to remove it. This testimony was nullified by the admis- 
sion of the plaintiff's expert that probing inside the throat 
might have been successful. (N. Y. App. Div., 2nd Dept.) 

7 400,018. 


LIFE 


Proof of Fraud and Deceit.—Plaintiff’s application for an in 


dustrial Whole Life Policy was denied because she was 
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under weight. She then accepted an Industrial Endowment 
Policy offered by the defendant insurer. When a change of 
collection agents was made, plaintiff made known her desire 
for a twenty-year payment policy and delivered the endow- 
ment policy to the new agent. The endowment policy was 
returned to her, the insurer refusing to issue her a twenty- 
year payment policy. She then brought an action for fraud 
and deceit. It was ruled that there was nothing to prove 
the charge. (S. C. Supreme Ct.).. . {| 500,003. 


Distribution of Insurance Proceeds.—The insured had mar- 


ried twice and had a child by each marriage. His second 
wife predeceased him, although his will left all of his 
property to her, without making mention of his insurance 
policies. The Iowa Code provides that if there is no 
agreement or assignment to the contrary, the surviving 
spouse or children of the decedent shall have the insurance 
proceeds. Each child was held entitled to share equally in 
the proceeds. (Iowa Supreme Ct.).. . [ 500,010. 


“Facility of Payment” Clause——An industrial life insurance 


policy contained a “facility of payment” clause permitting 
the insurer to use its judgment and discretion as to the per- 
son to whom the policy proceeds should be paid. Under 
the policy, the right to change beneficiaries was reserved to 
the insured. Ina suit over the proceeds of the policy, it was 
ruled that the insurer acted properly in making payment to 
the party last named as beneficiary by the insured and that 
persons previously named as beneficiaries had no vested 
rights in the policy proceeds. (Superior Ct. of Baltimore, 


Md.).. .$ 500,005. 


War Risk Policy.—Plaintiff paid premiums on his government 


life insurance policy until February, 1932, when it lapsed. 
In April, 1932, he effected a reinstatement of his policy, 
surrendering part of it. He later claimed disability bene- 
fits from December, 1931. It was held that the government 
was not liable under the policy for a total permanent dis- 
ability occurring subsequent to its lapse in 1932, even 
though it be shown that the total and permanent disability 
was caused by conditions which existed while the policy 
was in full force and effect. (U. S. C. C. A, 5th C.) 
500,012... . Deceased became permanently disabled in 1931 
and in 1932 was adjudged non compos mentis. In 1933 his 
guardian sued for disability benefits, the suit being revived 
by his administratrix after his death. The government con- 
tended that since the insured died, it should only pay the 
death benefits to the beneficiary. It was held, however, 
that the maturity of the policy by total permanent dis- 
ability fixed the obligation of the government to pay the 
installments in accordance with the terms of the policy, 
and that the insurer’s failure to pay the monthly install- 
ments when due could not defeat any part of such fixed 


liability. (U.S. C. C. A., 5th C.).. . 500,013. 


Fraud and Deceit.—Plaintiff’s employer procured group insur- 


ance for its employees, each employee being given a cer- 
tificate insuring the employee in the amount applied for. 
The employer subsequently changed its policy, but the 
plaintiff never surrendered his certificate. He sued the 
insurer on the grounds of fraud and deceit, claiming no 
knowledge of the change in policy by his employer. It 
was held that the employer, acting as agent of the insurer, 
did not practice any fraud or deceit, as the plaintiff must, 
from all the facts presented, have known of the change in 
policy by his employer. (S. C. Supreme Ct.). . . J 500,002. 


Pledge of Policy as Collateral.—Plaintiff’s husband had exe- 
cuted a guaranty to the defendant for all sums owed or 
that might thereafter be owed by a company in which he 
was interested. The defendant acknowledged receipt of 
several life insurance policies which the plaintiff’s husband 
had assigned to it. Thereafter he made a note to the de- 
fendant, reciting the deposit of the policies. Upon his 
death, the defendant collected the proceeds of the policies. 
In the widow’s suit to recover the proceeds it was held 
that the policies were pledged not only to secure the 
individual note, but also every obligation of the deceased, 
present or future, absolute or contingent. (N. Y. Ct. of 


Appeals). . . J 500,006. 










WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Proof of Disability—A policy provided that upon due proof 


furnished by the insured that he was totally disabled, the 
insurer would waive payment of premiums and pay a 
stipulated sum monthly during the continued disability. 
Where proof of disability was not furnished for five years 
after disability occurred, it was ruled that there could be 
no recovery of premiums paid during that time, or of 
disability benefits for that time, since proof of disability 
was, by the terms of the contract, a condition precedent 
to the right to recover. (S. D. Supreme Ct.). . .] 500,001. 


Extent of Disability—The term “total disability” is a relative 


term, and its construction is dependent upon the facts 
of each particular case. An insurer’s motion for a directed 
verdict in a suit on a disability policy was denied where 
the evidence showed that the insured, a farmer, was afflicted 
with arthritis, was unable to do any farm work, and was 
often confined to his bed from which he gave instructions 
as to the work to be done. (lowa Supreme Ct.). . .[ 500,011. 


Proof Excused by Mental Incapacity.—Plaintiff, suffering with 


alcoholic paralysis, became permanently disabled and men- 
tally unbalanced and was, consequently, unable to give 
notice of his condition as required by the policy. After 
recovering his faculties, he gave the requisite notice and 
sued for double indemnity under a state statute when the 
insurer failed to make payment. It was ruled that the 
insured’s mental incapacity excused him from giving timely 
notice of his disability, but the insurer was not subjected 
to double liability since it had just and reasonable grounds 


for refusing to pay. (U. S. Dist. Ct., W. D. La.)... 500,008. 


Conducting a Gainful Occupation—As a result of a disease, 


the insured became a helpless cripple. However, he was 
elected circuit clerk and was able to perform the duties of 
that office by the use of employed help, under his direc- 
tions. This type of work was held not to preclude recovery 
under a policy which provided for disability benefits when 
the insured was permanently prevented “from following or 
directing any gainful labor, trade, occupation, business or 
profession.” (Miss. Supreme Ct.)...{] 500,007. 


Breach of Contract.—An insurer has the right to question the 


disability of one seeking payment under a disability insur- 
ance policy. Therefore, an action for breach of contract 
brought by the insured on the theory that the insurer has 
repudiated the contract is without foundation where pay- 
ment was refused solely because the insurer did not believe 
the insured to be disabled. (Ark. Supreme Ct.).. . 500,004. 


Burden of Proof.—The insured was in an automobile accident 


and died four days thereafter. The insurer brought a 
declaratory judgment proceeding praying a judgment that 
it was not liable to the beneficiary of a policy of accident 
insurance, on the theory that the deceased did not die 
from accident. It was held that the insurer, having the 
burden of proof, failed to sustain that burden. (U. S. 
Dist. Ct., W. D. Mo.)... 500,014. 


Suicide Clause.—Plaintiff brought suit under a double indem- 


nity clause in a policy, contending that the death of her 
son, the insured, was accidental since it resulted when the 
insured fell and struck his head on a forge. No bruises 
or abrasions were found on the body and it was found that 
death resulted from poisoning. Under a self-destruction 
clause in the policy, the defendant was exonerated from 
all liability. (Tenn. Supreme Ct.).. . 500,009. 


AUTOMOBILE 


Principal and Agent.—In a suit for the death of the plaintiff’s 


intestate in a highway collision with the defendant’s truck 
which was being driven by a fourteen year old boy with 
the consent of the regular driver, the defendant was held 
liable. The fact that the defendant’s employee in charge 
of the truck was not authorized to permit another to drive 
was held not to relieve the defendant from liability for the 
negligence of its own driver in permitting an incompetent 
driver to take the wheel. (Wis. Supreme Ct.)...{ 700,216. 
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AUTOMOBILE—continued 
Gross Negligence.—In an action by a passenger, the driver 


of one car involved in a collision was found guilty of 
both ordinary and gross negligence. On appeal from a 
judgment against the other driver for contribution, it was 
held that since an allegation of gross negligence had been 
made, and since the court did attempt to submit that issue 
to the jury, and did attempt to instruct the jury with respect 
to gross negligence, the trial court erred in holding as a 
matter of law that the evidence was insufficient to support 
the finding of gross negligence. (Wis. Supreme Ct.) 

q 700,225. 


Contributory Negligence of Pedestrian.—Plaintiff, a pedestrian, 


was struck while crossing a street at an intersection. The 
driver’s view was unobstructed for several hundred feet 
and the plaintiff, as he crossed, was plainly visible. The 
defendant’s exceptions, based upon the plaintiff’s contrib- 
utory negligence, were overruled, and it was held that the 
plaintiff had a right to rely to some extent on the assump- 
tion that the defendant would see him cross the street and 
would operate his automobile with due regard for his safety. 
(Mass. Supreme Jud. Ct.)...] 700,217. 


Logger Struck by Truck.—Plaintiff proceeded ahead of a 


loaded timber truck along a logging road to give any 
necessary assistance in getting the truck over a hill some 
distance from the point of loading. He was standing on 
an incline, two feet from the right hand wheel track when 
the truck overtook him. To avoid being struck by timber 
extending over the side of the truck, the plaintiff attempted 
to climb the incline to his right, but slipped and was struck 
by the truck. The negligence of the plaintiff was held to 
preclude his recovery. (Wis. Supreme Ct.)...{ 700,220. 


Comparative Negligence.—Where a_ milkman was_ injured 


alighting from a parked truck, a jury found both parties 
guilty of causative negligence and found that their com- 
parative negligence was chargeable twenty-five per cent to 
plaintiff and seventy-five per cent to defendant. On appeal 
it was held that as a matter of law the negligence of the 
plaintiff was as great as the negligence of the defendant 
and, under the comparative negligence statute, plaintiff was 
not entitled to recover. (Wis. Supreme Ct.).. .{ 700,224. 


Three People in Front Seat of Automobile——From the mere 


‘ 


Wilful and Reckless Conduct.—The plaintiff's 


fact that three people were riding in the front seat of an 
automobile at the time of a collision it cannot be presumed 
that the operation of the car was interfered with so as to 


be a contributing cause of the accident. (Mass. Supreme 
Jud. Ct.)...§ 700,228. 


truck was 
parked in the right lane of a four-lane highway at the bottom 
of a hill, with at least one of its rear lights burning, when 
it was struck by defendant's truck. There was no evidence 
bearing directly upon the conduct of the operator of the 
defendant’s truck prior to the collision. Inferences to be 
drawn from the evidence may have warranted a finding of 
negligence, but they did not warrant a finding of wilful, 
wanton and reckless conduct. (U.S. C. C. A., 5th C.) 

q 700,218. 


Contribution by Joint Tort-feasor.—Joint tort-feasors may be 


sued jointly or severally, and where suit is brought sev- 
erally, the defendant may be denied the right to bring in his 
joint tort-feasor even though he has a right to contribution 
from him. (S. D. Supreme Ct.).. . 700,223. 


Driving on Wrong Side of Road.—When, at the time of an 


accident, the defendant was driving in the middle of a high- 
way, or to the left of the middle, it was the duty of the 
court to explain that the defendant was not to be found 
liable for the death of an infant merely because he may 
have driven to the left of the middle of the road. Such 
action would charge him only if he ought to have antici- 
pated the boy’s presence or movements in season to have 
avoided the accident. (N. H. Supreme Ct.)... 700,226. 


Taxi License.—Plaintiff’s regular occupation was that of a mill 


hand, but he had a taxi license and used his car in carryin 
co-workers back and forth to work for hire. The policy 
sued on specifically excluded respondent’s right to recovery 
if the accident occurred while the automobile was being 
used as a public or livery conveyance for hire. There 
was no evidence of a waiver of that condition so the plain- 
tiff could not recover for damages to his automobile sus- 
tained in an accident while he was carrying passengers for 
hire. (S. C. Supreme Ct.). ..§ 700,230. 


Blinding Headlights.—The driver of a car in which the plaintiff, 


a guest, was riding collided with a parked truck without 
lights. The driver of the car was blinded by the lights of 
an approaching vehicle and was held negligent in failing 
to reduce his speed. The contributory negligence of the 
plaintiff was properly submitted to the jury as she could 
not be held guilty of contributory negligence as a matter of 


law. (W. Va. Supreme Ct.). ..{ 700,232. 


Liability Under Guest Statute——The driver of a school bus 


did not notify a boy passenger when alighting from the 
bus of the fact that a car was approaching. The boy ran 
around the rear end of the bus and was struck by the 
approaching car. Since the transportation of the boy was 
a mere gratuity, he was a guest under the South Dakota 
statute and, since no gross negligence was shown, could not 
recover from the bus company. (S, D. Supreme Ct.).. 


{| 700,229. 


Report of Accident.—T he insured failed to report to the insurer 


for thirty-three days after its occurrence an accident in 
which he struck and injured a pedestrian while driving his 
automobile. The trial court held the insurer was not 
prejudiced by the delay in giving notice. This ruling was 
reversed by the reviewing court hosnens there was a ques- 
tion as to whether or not the pedestrian had been struck 
by another car before being struck by the insured’s car. 
Since no witnesses could be found, the insurer was preju- 
diced by the delay in giving notice of the accident. (Wis. 
Supreme Ct.)...§ 700,221. 


Licensing Regulations.—A policy under which the insured 


claimed indemnity excepted coverage for injuries caused 
while the insured’s truck was being operated by any person 
violating regulations governing the licensing of motor 
vehicle operators. The exception was printed in small 
type. The insurer was held to be relieved of liability when 
the person driving the insured’s truck at the time of the 


accident was not a licensed chauffeur under the Illinois 
law. (U.S.C. C. A. 7th C.)...9 700,219. 


Contribution; Damages.—Where the driver of a car in which the 


plaintiff was a guest, and the driver of another car which 
collided with the car in which plaintiff was riding were 
each guilty of causal negligence, the plaintiff’s driver was 
liable for contribution to the plaintiff's damages. The 
plaintiff's delay in her graduation from a teachers’ college, 
caused by the accident, was reckoned in ascertaining dam- 
ages for her loss of earning power. (Wis. Supreme Ct.) 
.. .§ 700,222. 


Photographer as Expert Witness.—A photographer, who had 


photographed wreck scenes for several years, photographed 
the scene of a wreck in question two or three days after 
its occurrence, At the trial he was permitted to point out 
on the photograph the markings shown on the highway at 
the place of the collision and describe them, but, since he 
had not qualified as an expert, his opinions and conclusions 
as to how the markings were made were properly excluded. 


(S. C. Supreme Ct.)... 700,231. 


Criminal Prosecutions.—In a suit against an automobile dealer 


for conversion, the plaintiff introduced in evidence, as an 
admission, the record of criminal prosecutions against the 
defendant for the theft of the car. Such evidence was 
held properly admissible subject to contradiction or ex- 


planation. (S. C. Supreme Ct.)...{[ 700,227. 
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